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FINAL COMPENSATION ORDER 

 
 

 This cause was heard before the undersigned Judge of Compensation Claims at Sarasota, Manatee 

County, Florida on November 26, 2012 upon the petition for benefits filed on May 17, 2012 1. Mediation 

occurred on August 10, 2012, and the parties’ Uniform Statewide Pretrial Stipulation was filed on August 

29, 2012. Lisa A. Kalo, Esquire was present on behalf of the claimant. Daniel R. Goodman, Esquire was 

present on behalf of the employer/servicing agent (E/SA). 

OVERVIEW 

 Claimant was injured in a compensable accident on September 9, 2005 and requests payment of 

permanent total disability (PTD) and PTD supplemental benefits. E/SA defends on various grounds 

including that the claim is premature and that claimant is able to engage in at least part-time sedentary 

work. For the reasons set forth below, I am finding in favor of claimant. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

 I have considered the candor and demeanor of the witnesses who testified before me and I have 

resolved all conflict in the testimony and evidence. Upon review of the evidence and applicable law, I 
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1 A more detailed list of the parties’ pretrial stipulations, claims and defenses, and my evidence log can be found at 
appendices 1, 2, and 3 at the end of this order. 
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make the following findings of fact and conclusions of law: 

 1. I have jurisdiction over the subject matter and parties, and venue is proper in Sarasota, 

Florida.  

 2. Any and all issues raised by way of the petition or petitions for benefits which are the 

subject matter of the final hearing, but which issues were not tried at the hearing are presumed resolved, 

or in the alternative, deemed abandoned by the claimant and therefore are denied. See, Betancourt v. 

Sears Roebuck & Co., 693 So.2d 253 (Fla. 1st DCA 1997).  

 3. Claimant Rebecca Hershberger, 38 years old, attended Amish school through the eighth 

grade and later obtained a G.E.D. She also obtained training and certification in C.P.R. and has a valid 

Florida driver’s license. Her work experience includes bakery worker; McDonald’s management; 

restaurant server, waitress, and hostess; housecleaning, and nanny. 

 4. On the date of accident of September 9, 2005 claimant was injured in a compensable 

accident when she slipped on a wet floor and fell into a cart, injuring primarily her low back. At the time 

of the accident claimant had previously given notice to employer that she would be leaving work because 

she wished to make self employed housecleaning a full time endeavor. 

 5. E/SA authorized medical treatment for claimant, and she eventually treated with board-

certified orthopedic surgeon Dr. Thomas Sweeney, whose two depositions were received in evidence.  At 

his first deposition in 2009 Dr. Sweeney testified that he performed two surgeries on claimant. During the 

second surgery on November 14, 2007 claimant underwent a removal of spinal hardware, inspection of 

fusion, refusion and reinstrumentation L4 through S1 and an anterior interbody fusion L5-S1.  Dr. 

Sweeney placed claimant at maximum medical improvement (MMI) on February 19, 2008. He assessed 

eleven percent permanent impairment rating.  Dr. Sweeney recommended that claimant undergo physical 

therapy and see a pain management physician for consideration of a right sacroiliac joint injection and 

evaluation for placement of a spinal cord stimulator. 
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 6. A prior merits hearing was held in this matter on August 25, 2009 to address claimant’s 

requests for evaluation and treatment with a pain management physician for possible spinal cord 

stimulator placement, and for penalties, interest, costs, and attorney’s fees. A Final Compensation Order 

was entered on September 17, 2009 awarding the requested benefits. The Order was not appealed. At the 

beginning of the current merits hearing, E/SA agreed to authorize a trial spinal cord stimulator for 

claimant. 

 7. At his more recent deposition, Dr. Sweeney testified that he did not know how to answer 

whether his opinion regarding claimant’s MMI had changed as he was recommending further treatment 

for her. He said the recommended treatment was palliative to treat pain and would not improve her 

physical function. Dr. Sweeney testified that he reviewed the film of claimant’s June 27, 2011 lumbar 

MRI which showed no abnormal findings from L1 through L4, there were pedicle screws noted with 

artifact at L4-L5, and interbody spacing noted at L5-S1 referred to as “disc prosthesis” by the radiologist. 

Claimant also underwent a CT lumbar myelogram on July 30, 2012 which showed central canal stenosis, 

moderate in nature with no foraminal narrowing at L3-L4 and ligamentum flavum hypertrophy (arthritis).   

 8. Dr. Sweeney explained that compression in L3-L4 can cause buttock pain, back pain, leg 

pain, anterior thigh pain, numbness or tingling in those distributions. He said that the spinal stenosis at 

L3-L4 is referred to as adjacent level disease, which is well documented in the literature as a result of 

having had a prior fusion at an adjacent level.  He agreed claimant’s arthritic processes and moderate 

canal stenosis can increase her pain. Dr. Sweeney testified that claimant’s present diagnosis is lumbar 

spinal stenosis and lumbar radiculitis and neuropathic pain, and that failed back syndrome, 

postlaminectomy syndrome could also apply. 

 9. When Dr. Sweeney last saw claimant in August 2012 she was complaining of giving out 

of her left leg with pain radiating all the way down to her left foot. He recommended that claimant 

undergo a psychiatric evaluation because he felt she’d be an excellent candidate for a spinal cord 
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stimulator trial. He based this on the distribution of claimant’s complaints, the fact that she had EMGs 

suggestive of left L5 and S1 radiculitis, and the fact that she has no evidence of mechanical compression 

of the S1 nerve root suggests to him that claimant has neuropathic pain or nerve injury type pain, in either 

S1 and/or L5-S1 on the left. He understood that claimant was psychiatrically cleared by Dr. Scott 

Permesly on August 27, 2012 to undergo the spinal cord stimulation trial.  Dr. Sweeney noted claimant 

was also complaining of a separate distribution of pain in her thoracic spine radiating around the T8-T9 

distributions, and that she has a known herniated nucleus pulposus at T8-T9. 

 10. Dr. Sweeney testified that based upon the Dictionary of Occupational Titles (D.O.T.) 

definition of sedentary work and claimant’s most recent history and examination and studies, it was his 

opinion that she can’t function in a sedentary position. He said specifically sitting six hours during an 

eight-hour day is not going to be possible for claimant. He agreed she will have good days and bad days 

with her low back condition and on certain days will need to sit and stand periodically.  He agreed she 

may even call off or miss a day from work occasionally with her low back condition. Dr. Sweeney 

testified that he changed claimant’s restrictions because her complaints of decreased function and pain 

have changed and worsened. He said they were also based on the findings of the CT myelogram, her 

MRI, her physical examination, and the value of having treated her for many years. He felt after 

consideration of these factors that claimant was not capable of working at this time. The first time he 

noted claimant was in a no work status was via a July 9, 2012 DWC-25 form. 

 11. Dr. Sweeney testified that he was hopeful some portion of claimant’s functional 

complaints are related to the pain and so there’s a chance she might improve functionally with a spinal 

cord stimulator but the primary reason is to alleviate the pain. He said he was not anticipating improving 

function and his plan was to do it as a palliative measure.  He explained that if you ameliorate pain, it 

doesn’t mean that you’re improving all the functions of the nerve, so there’s no way to predict that 

claimant’s function will increase; they have to wait and see how she does.  He said if she does function 
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better with reduction in pain then in retrospect he may be able to say the treatment is more remedial than 

palliative. 

 12. Claimant also treated with board-certified anesthesiologist/pain management physician 

Dr. Donald Erb beginning October 6, 2009. He placed her at MMI on December 2, 2009. Dr. Erb’s 

treatment has been medication management support and occasional injections in the sacroiliac joints. 

Claimant was currently on Butrans, a narcotic medication in patch form administered once a week. She 

had previously been prescribed Percocet, Cymbalta, Motrin, and Norco. Dr. Erb testified that he has seen 

stability in claimant; that she is consistent with her ability to manage the pain. 

 13. Dr. Erb recommended a bone scan, MRI of the thoracic spine, EMG nerve conduction 

studies, and lumbar myelogram for claimant, all of which were performed. Dr. Erb testified they talked 

about a spinal cord stimulator for claimant and he is not real thrilled about that because it is more surgery 

and potential for infection but said that ultimately the decision is claimant’s. 

 14. Dr. Erb placed restrictions on claimant of twenty pound lifting, and moderate lifting, 

pulling, and bending. He said he would expect her to need some type of positional changes, and agreed 

she would have good and bad days. His diagnosis for claimant is post-surgical changes at L4-5 and L5-

S1; L5-S1 radiculopathy on the left; degenerative disc disease of the lumbar spine; and bilateral 

sacroiliitis left greater than right. He noted claimant’s July 30, 2012 myelogram showed moderate spinal 

stenosis or narrowing at L3-L4 from that disc bulging and the ligament getting larger. Claimant reported 

sleeping poorly to Dr. Erb but he did not relate this to her work injury. 

 15. Claimant began treatment with board-certified osteopathic family physician Dr. Arthur 

McGrann on March 8, 2012. On examination Dr. McGrann found paravertebral spasm bilaterally 

throughout the cervical, thoracic, lumbar, and lumbosacral area as well as the sacroiliac. Claimant also 

had considerable reduction of range of motion in both flexion and extension of the low back which was 

consistent with both sitting and laying prone examinations. Dr. McGrann performed manipulation 
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treatment and some traction with multiple levels of the cervical, thoracic, and lumbar spine. Claimant 

experienced some reduction in pain but it lasted only a few days after the visits. Dr. McGrann reviewed 

claimant’s MRI and myelogram films and reports, and testified that the L3-4 stenosis would result in the 

lateral nerves that come out of the right and left side of the spinal bone process to be irritated and 

inflamed, and this is consistent with claimant’s subjective complaints of pain in that area as well as the 

pain in the lower lumbar spine as a result of the two surgeries. 

 16. Dr. McGrann testified that claimant’s diagnosis would include continued severe 

deterioration of her lumbar spine, lumbago, sciatica, lumbosacral dysfunction, failed surgery of the low 

back with continued severe pain, and anxiety depression reaction as a result of her inability to have 

activities of daily living without severe pain and discomfort that are only palliated through moderately 

strong narcotic analgesics.  Dr. McGrann gave claimant samples of Ativan, a short acting anti anxiety 

medication which is also used for insomnia.  He did not prescribe it because he did not think claimant 

needs to be under it as a chronic medication.  It was Dr. McGrann’s opinion that claimant’s disturbed 

sleep patterns are directly related to her low back pain. 

 17. Dr. McGrann testified that claimant is permanently disabled at this time and her work 

status is limited to a five pound lift rarely, no bending, twisting, no prolonged sitting or standing, and he 

did not believe she is capable of employment at this time. It was his opinion that sitting and standing is 

deteriorating claimant’s spine because of the architectural dysfunction from the failed surgeries, and that 

the spinal stenosis is going to continue to deteriorate because of the pressure of her being in a vertical 

position. Dr. McGrann’s July 17, 2012 report indicates claimant should be in an off work status. 

 18. Claimant was deposed three times and she testified at the merits hearing. Subsequent to 

her industrial accident she was off work for about three months and then worked as a server at First 

Watch for about three months. She was then off work undergoing medical treatment, including her two 

surgeries by Dr. Sweeney. She began working as a nanny around July 1, 2008 and worked for several 
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families until October 31, 2011, her last date worked. She has looked for work through social networking, 

friends, family, and by applying for jobs on line through Indeed, Craig’s List, Monster, and Jobs Etc. She 

applied directly at a Starbucks. Claimant saved documentation of 140 jobs she applied for, but estimates 

that she has applied for well over 300 jobs in the last year. She has received several calls related to her 

applications and a few interviews, but has not been offered any jobs. She contacted the State of Florida 

regarding retraining but they told her she would need extensive schooling and they were not able to help 

her. E/SA did not offer reemployment services or assistance to claimant. She indicated she is surviving 

through the generosity of friends. 

 19. Claimant testified that she left work as a nanny because she could no longer perform her 

duties due to the pain, and she had to take a lot of pain medication which was not safe for the children she 

was caring for. Claimant said she has a lot of lower back pain and nerve pain down her legs, left worse 

than right, her left hip is weak, and excruciating pain makes it difficult to walk. The pain goes down the 

left side to all of her toes and radiates up into her shoulder blades.  She cannot sit or stand for six hours. 

She has five to six bad days every week. She uses a Butrans patch and also takes prescription strength 

Ibuprofen, more in the last two months, as well as Ativan samples given to her by Dr. McGrann. Claimant 

said she tries to sleep eight hours a night but wakes up six to eight times from pain. She indicated she lies 

down from three to ten times a day depending on her back. She lost forty pounds and does exercises in the 

pool when it is warm enough.  

 20. I had the opportunity to observe the claimant during the lengthy merits hearing and found 

her to be a credible witness, who testified in a straightforward manner capable of belief. Her demeanor 

while testifying supported the trustworthiness of her testimony. Although she changed position from time 

to time she did not engage in any obvious pain behaviors in a manner meant to impress me with her 

physical difficulties.  

 21. DVD surveillance of claimant was submitted for May 29, 2012, May 31, 2012, June 1, 
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2012, June 5, 2012, June 6, 2012, June 7, 2012, June 21, 2012, and July 2, 2012. (The parties agree that 

the person wearing a head scarf depicted doing laundry on May 27, 2012 is not claimant but her 

roommate).  The surveillance depicts claimant driving, talking outside a house with another woman and a 

child, going to a medical appointment, going to K-Mart, running in the rain to her car, going to a house in 

The Landings, apparently spending nearly all day on three days at a house where she is seen on one of the 

days walking outside with three children, and on one day transporting two children in a car.  During the 

surveillance claimant walks and bends without any apparent difficulty and does not exhibit pain 

behaviors. 

 22. Claimant testified that the children in the surveillance are those she used to care for as a 

nanny and that they were excited about a vending machine, so she took them to camp. She denied that this 

was work or that she was paid for it. She said that she also went to The Landings to let some pets out, did 

not lift, did not consider it work, and was not paid. Claimant testified that this activity was completely 

different than her nanny work because the parents were home when she was there and she just dropped 

the children off, spending ten to fifteen minutes with them as opposed to an entire shift of work. She said 

she has been loaned money by the children’s parents but was never paid for baby sitting in 2012. 

 23. Claimant’s vocational expert, Dr. David C. Patten, testified by deposition and at final 

hearing. He testified at deposition that he met with claimant on December 7, 2011. Per the claimant’s 

work history and the D.O.T. definitions, claimant’s past work ranged from the light to medium category 

and from unskilled to semi-skilled at the three level, which is just above unskilled. He performed a 

transferable skills analysis and determined that claimant has no transferable skills to sedentary work. He 

indicated that if claimant’s restrictions are light, there are jobs she could do, although he did not think she 

could be on her feet for six hours. He felt retraining may be appropriate for her at some point in time, but 

did not believe she would be able to withstand the rigors of a training program at that time.   

 24. At final hearing Dr. Patten testified that he reviewed depositions and additional records 
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since his deposition. Claimant reported her pain level at a seven out of ten usually and at a four at their 

interview. She indicated she has two to three good days a week and four to five bad days where she has a 

lot of pain and depression. She never has two good days in a row. Dr. Patten noted both Dr. Sweeney and 

Dr. McGrann felt claimant could not work. If Dr. Erb’s restrictions are considered, claimant could 

possibly work sedentary or light, and if so there is work she could do. He understood claimant’s test 

results placed her in the 7.8 grade in spelling and 6.8 in math although he was not overly concerned about 

these results, unless she were going to use math in a program then she would have to have 10th grade level 

math. He said claimant is bright enough to go back to school as she was able to obtain a G.E.D., but said 

she would have problems sitting and concentrating.  

 25. Dr. Patten reviewed claimant’s job search efforts and said they fell predominantly into 

the light and sedentary category. There were 143 jobs listed from July 2, 2012 to October 25, 2012, which 

averages 8.41 jobs sought per week, and he said before 1994 it was required to search for at least 5 jobs 

per week. It was his opinion that searching for work through the internet is the appropriate method now 

and that most employers require applications via website or in house computer kiosk. He testified that if 

claimant needs to lie down one to two times for thirty minutes each during an eight hour day employers 

will not permit this, and if she has to miss work due to her condition she will not keep a job. 

 26. E/SA’s vocational expert, John A. Orphanidys testified that he met with claimant on 

March 7, 2012. He noted that claimant learned her nanny skills by being the oldest of eight children and 

caring for them and coordinating their schedules. He also reviewed depositions (except for Dr. Sweeney’s 

most recent deposition) and records. Mr. Orphanidys performed the WRAT test on claimant, and in 

addition to the spelling and math scores noted above, claimant tested at a 12.5 grade level in reading and 

11.8 grade in comprehension. He felt she would be a candidate for retraining with slight remediation. 

Claimant’s IQ was 103 which he said is slightly above average. 

 27. Because claimant is so young and presented well, Mr. Orphanidys also gave her interest 
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tests and the Myers Briggs test. He also performed a transferable skills analysis, and based on Dr. Erb’s 

restrictions which were part sedentary and part light, he felt claimant could work. He agreed that if Dr. 

Sweeney and Dr. McGrann have claimant in an off work status and their opinions are used, claimant 

cannot work. He identified various jobs based on Dr. Erb’s restrictions, including teacher’s aide, child 

care worker, foster parent, psychiatric aide, receptionist for Social Services, parking lot attendant, 

companion aide, before and after school aide, and counter clerk. He performed a recent labor market 

survey and identified various sedentary jobs available within 25 miles of claimant’s residence, including 8 

teacher’s aide jobs, 19 nanny jobs, 106 receptionist jobs, 18 recreational aide jobs, 20 parking lot 

attendant jobs, and 50 companion aide jobs. He talked to some employers (for a teacher’s aide, 

receptionist, and companion positions) and those he reached verified that claimant’s education and 

restrictions would fit the jobs. 

 28. Based upon the foregoing, I find that claimant reached overall MMI by December 2, 

2009. Although Dr. Sweeney was unable to answer whether claimant remained at MMI because he 

recommended the spinal cord stimulator, his testimony establishes that the recommended treatment meets 

the definition of palliative care as it is a noncurative medical service that mitigates the pain of an injury, 

and meets the definition of MMI in that he no longer reasonably anticipates further recovery from or 

lasting improvement to claimant’s injury. Claimant has a permanent impairment resulting from her 

industrial injury; therefore the claim for PTD is ripe.  

29. For claimant’s September 9, 2005 date of accident, the October 1, 2003 version of section 

440.15(1), Fla. Stat. (2003) applies.  This statute provides that no compensation shall be payable under 

this section if the employee is engaged in, or is physically capable of engaging in, at least sedentary 

employment.  Subsection (b) contains a list of injuries that presumptively qualify an injured employee for 

PTD benefits, and claimant does not contend that she has one of these injuries.  The subsection provides 

that in all other cases, in order to obtain PTD benefits, the employee must establish that he or she is not 
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able to engage in at least sedentary employment, within a 50-mile radius of the employee’s residence, due 

to his or her physical limitation. 

30. The JCC must consider both claimant’s physical and vocational restrictions, if any, in 

determining PTD and case law prior to the 1994 version of the PTD statute is instructive because the 

current PTD statute is similar. See, Ferrell Gas v. Childers, 982 So.2d 36 (Fla. 1st DCA 2008). A claimant 

who does not have a listed injury may prove entitlement to PTD by presenting evidence of: (1) permanent 

medical incapacity to engage in at least sedentary employment, within a 50-mile radius of the employee’s 

residence, due to physical limitation; (2) permanent work-related physical restrictions coupled with an 

exhaustive but unsuccessful job search; or (3) permanent work-related physical restrictions that, while not 

alone totally disabling, preclude claimant from engaging in at least sedentary employment, when 

combined with vocational factors.  See, Blake v. Merck & Company, Inc., 43 So.3d 882 (Fla. 1st DCA 

2010). 

31. Applying the three methods of proof to the evidence presented, I find that claimant has 

presented evidence of permanent medical incapacity to engage in at least sedentary employment, within a 

50-mile radius of her residence, due to her physical limitation, through the testimony of Dr. Sweeney and 

Dr. McGrann, both of whom opined claimant cannot work.  I find the testimony of Dr. Sweeney and/or 

Dr. McGrann more persuasive than the testimony of Dr. Erb.  Dr. Sweeney performed both of claimant’s 

surgeries, and is in a superior position to opine on the worsening of her condition since that time than 

either of the other two physicians who testified.  Dr. McGrann is an osteopathic physician and performs 

manipulation on claimant, and is in a superior position than a physician who conducts only a routine 

physical examination. Both vocational experts agree that if Dr. Sweeney and Dr. McGrann have opined 

claimant cannot work and those opinions are accepted, then there is no work claimant can do within a 50-

mile radius of her residence. 

32. Having reached this result, I need not address whether claimant met the other two 
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methods of proof, but for completeness’ sake I will continue the analysis. The second way of proving 

PTD is by presenting evidence of permanent work-related physical restrictions coupled with an 

exhaustive but unsuccessful job search. If Dr. Erb’s opinion is accepted, claimant has permanent work-

related physical restrictions which do not allow the performance of some of her past work, and I find that 

her job search efforts were reasonable and performed in good faith in light of all the relevant 

circumstances: her eleven percent impairment; her age of 38; her industrial history of bakery, fast food 

management, restaurant work; housecleaning, and nanny; her lack of training other than on the job; her 

limited G.E.D. only education; and her excellent motivation and diligence. See, Martinez v. Lake Park 

Auto Brokers, Inc., 60 So.3d 533 (Fla. 1st DCA 2011).  I find that she sought jobs predominantly within 

her restrictions and those that were noted to be available. I reject E/SA’s contention that claimant’s job 

search was deficient for using primarily internet sources, particularly in view of E/SA’s failure to provide 

job placement assistance to claimant. I find that claimant’s job search was exhaustive but unsuccessful. 

33. For the third method of proof, claimant must present evidence of permanent work-related 

physical restrictions that, while not alone totally disabling, preclude claimant from engaging in at least 

sedentary employment when combined with vocational factors.  If Dr. Erb’s opinion is accepted then 

claimant has permanent work-related physical restrictions that are not alone totally disabling. The pre-

1994 case law indicates the court may consider factors such as a claimant’s actual physical impairment, 

work history, education and training, ability to do and obtain other work, and age. See, Shaw v. Publix 

Supermarkets, Inc., 609 So.2d 683 (Fla. 1st DCA 1992), and cases cited therein.  Pain alone does not 

necessarily indicate a loss of wage earning capacity, nor is it an excuse for not seeking a job. Brevard 

County School Board v. King, 378 So.2d 1312 (Fla. 1st DCA 1980). 

34. Claimant has an actual physical impairment of eleven percent and has undergone 

unsuccessful back surgery twice, leaving her with pain and continuing degeneration in her lumbar spine 

that is supported by objective medical findings.  Her physical condition is worsening as demonstrated by 
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her most recent MRI, myelogram and EMG, and her increasing complaints of pain. She is restricted to 

twenty pound lifting, moderate lifting, pulling, and bending, needs positional changes, and will have good 

and bad days. During the hearing she changed position from sitting to standing on several occasions, and 

alternated positions during both of her vocational evaluations as well. Claimant has depression and 

disturbed sleep related to the industrial injury (I find Dr. Erb’s opinion in this regard not as persuasive as 

Dr. McGrann). Claimant takes narcotic medication and testified she has pain while driving.  

35. Claimant can read and write in English and has a driver’s license. She is relatively young 

but has an excellent work history, having begun work at an early age and remaining at the job where she 

was injured for eight years prior to her injury. She also established her motivation and diligence by 

returning to a new career as a nanny after her two unsuccessful surgeries. She enjoyed the nanny jobs as 

demonstrated by her continued devotion and visitation of the children after she left employment, but 

could not continue the duties due to her worsening condition.  She is motivated to return to work because 

she has no sources of income other than the generosity of friends, yet has been unable to find work.  She 

has an 8th grade Amish school education with a G.E.D. and no vocational training. She has limited 

computer skills and her need to change position and inability to sit or stand for long periods would make 

sedentary and light duty employment difficult, as would her bad days causing her to miss work.  She is 

not a candidate for retraining without remediation, having explored that possibility.      

36. Thus I find that claimant has met the third method of proof as well. In reaching this 

opinion, I relied on the testimony of Dr. Patten over that of Mr. Orphanidys where they differ, because 

Dr. Patten’s opinion is more consistent with logic, reason, and the remaining evidence. Claimant has no 

transferable skills to sedentary employment, and I accept claimant’s testimony that she left work because 

of her inability to perform. I reject E/SA’s argument that because the evidence shows claimant engages in 

social activities, drives a car, performs activities of daily living and household chores, exercises and has 

driven long distances on vacation, that she can work. An employee need not be “absolutely helpless or 



physically broken and wrecked” to be classified as PTD.  See, Shaw, supra, at 686 (citations omitted). 

37. Based on the totality of the evidence, I find that claimant has sustained her burden of 

proof that she cannot engage in at least sedentary employment within 50 miles of her residence based on 

her physical limitations from her industrial injury. Therefore E/SA should pay claimant PTD and PTD 

supplemental benefits beginning July 9, 2012, the first date Dr. Sweeney took her off work, and 

continuing per the statute.  Although claimant reached overall physical MMI in 2009 and last worked 

October 31, 2011, her job search was not exhaustive until nearly the time of the final hearing and Dr. 

Patten’s earlier deposition testimony was inconclusive.  The payments should be with penalties and 

interest for any late payments. 

38. Counsel for claimant is entitled to an attorney’s fee and taxable costs at E/SA’s expense 

for securing the PTD benefits per section 440.34(3)(b), Fla. Stat. (2003), and jurisdiction should be 

retained to address the amount. 

 WHEREFORE, based upon the forgoing, it is ORDERED AND ADJUDGED: 

 A. E/SA shall pay claimant PTD and PTD supplemental benefits beginning July 9, 2012, 

and continuing per the statute, along with penalties and interest for any late payments.   

 B. E/SA shall pay claimant’s counsel an attorney’s fee and taxable costs related to securing 

the benefits and jurisdiction is retained to address the amount. 

DONE AND EMAILED this 7th day of December, 2012, in Sarasota, Manatee County, Florida. 
 

S         
Diane B. Beck 
Judge of Compensation Claims 
Division of Administrative Hearings 
Office of the Judges of Compensation Claims 
Sarasota District Office 
6497 Parkland Drive, Suite M 
Sarasota, Florida  34243-4097 
(941)753-0900 
www.jcc.state.fl.us 
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Claims Center 
P.O. Box 2928 
Lakeland, Florida  33806 
ojccmail@summitholdings.com 
 
Lisa Ann Kalo, Esquire 
Kalo and Verheul, P.A. 
2580 University Parkway 
Sarasota, Florida  34243 
lkalo@kvpalaw.com 
 
Daniel R. Goodman, Esquire 
Eraclides, Johns, Hall, Gelman, Johannessen & Goodman, LLP 
12500 Brantley Commons Court, Suite 101 
Fort Myers, Florida  33907 
dgoodman@ejlawfmy.com,dbedell@ejlawfmy.com 

 

Appendix 1: The Parties’ Pretrial Stipulations 

 Contained within the parties’ written pretrial stipulations and/or orally on the record at the final 

hearing, the parties entered into the following stipulations which I accepted and adopted as findings of 

fact: 

 a. The date of accident is September 9, 2005 and Sarasota, Florida is the proper venue. 

 b. There was an employer/employee relationship on the date of accident, and employer had 

workers’ compensation insurance coverage in effect. 

 c. E/SA accepted claimant’s accident and low back injury as compensable. 

 d. The claimant gave timely notice of the accident and the parties received timely notice of 

the final hearing. 

 e. The case is governed by a managed care arrangement. 

 f. I have jurisdiction over the parties and subject matter of this claim. 

 g. Claimant’s average weekly wage is $488.43. 

 h. If medical benefits are determined to be due, the exact amount payable to health care 

providers will be handled administratively and medical bills need not be placed in evidence at trial. 
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 i. Doctors Erb, Sweeney, and McGrann have been authorized for claimant. 

 j. E/SA will authorize a trial spinal cord stimulator per Dr. Erb and Dr. Sweeney as 

requested by claimant in the April 5, 2012 petition for benefits. 

Appendix 2: Claims and Defenses 

 Claimant seeks: payment of PTD/SPTD from November 1, 2011 and continuing; and penalties, 

interest, costs, and attorney’s fees. 

 The E/SA defends on the basis that: claim for PTD premature; claimant has not sustained a 

catastrophic injury as defined under 440.15; claimant is not vocationally limited from engaging in at least 

sedentary, part-time work; and no penalties, interest, costs, or attorney’s fees due. 

Appendix 3: Evidence and Witness Log 

Judge’s Exhibits 

 Exhibit 1: Uniform Statewide Pretrial Stipulation as amended at the beginning of the final 

hearing. 

 Exhibit 2: Claimant’s Trial Memorandum for argument only. 

 Exhibit 3: E/SA’s Trial Memorandum for argument only. 

 I took judicial notice of the appropriate pleadings in the court computer file. 

Joint Exhibits 

 Exhibit 1: Deposition of Rebecca Hershberger taken on March 2, 2009. 

 Exhibit 2: Deposition of Rebecca Hershberger taken on March 2, 2012. 

 Exhibit 3: Deposition of Rebecca Hershberger taken on July 27, 2012. 

 Exhibit 4: Deposition of Thomas M. Sweeney, M.D. taken on April 21, 2009. 

 Exhibit 5: Deposition of Thomas M. Sweeney, M.D. taken on November 6, 2012. 

 Exhibit 6: Deposition of Donald Erb, D.O. taken on November 15, 2012. 

 Exhibit 7: Deposition of Arthur McGrann, M.D. taken on November 19, 2012. 
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 Exhibit 8: Deposition of Mark Richards taken on November 15, 2012. 

 Exhibit 9: Deposition of David Patten Ph.D. taken on May 1, 2012. 

Claimant’s Exhibits 

 Exhibit 1: Employee Earnings Report Forms. 

 Exhibit 2: Claimant’s job search forms, not for the truth of the matter asserted as E/SA’s 

hearsay objection was sustained. 

 Claimant’s diagnostic medical records were offered and accepted as Exhibit 3 if they were not 

included as attachments to the medical depositions in evidence; upon review they were included with Dr. 

Sweeney’s deposition and therefore were not separately admitted as redundant. 

E/SA’s Exhibits 

 Exhibit 1: DVD surveillance of claimant, including that taken by investigator Sheck over 

claimant’s objection as there is no dispute that the surveillance depicts claimant. 

Witnesses 

 Rebecca Hershberger, Dr. David Patten, Robert Nelson, and John Orphanidys appeared and 

testified at the hearing.  
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